K The Natura 2000 process:
RSPB providing protection and avoiding ambiguity

Scotland is blessed with an exceptional natural environment and an abundance of unique and amazing
wildlife and habitats. Designation, both nationally and through the European Nature Directives, is a way
of highlighting the best and protecting it both for future generations and for the benefits these special
places can offer today, be it sheer enjoyment of wildlife watching or the hard economic benefits of
tourism and sustainable land management. The very necessary development of renewable energy need
not be at the expense of Europe’s biodiversity and should not shortcut the requirements of the
Directives. Environmentally sensitive approaches to climate mit igation are neither impossible nor
massively costly , as was demonstrated by a recent IPPR, RSPB and WWF report (The 80%
Challenge:Delivering a low-carbon UK) which showed it was technologically and economically practical
to cut emissions by 80% by 2050, whilst respecting environmental limits.

European Nature Directives provide a coherent and rational framework for planning, for instance, the
major increase in renewables capacity required to meet Scotland’s ambitious targets, in a way that
avoids damage to Europe’s biodiversity. European Commission policy recognises that intelligent use of
the Directives, particularly at the spatial planning level, can help steer renewables developments towards
sustainable locations and away from Europe’s most important wildlife areas. Where unavoidable
conflicts do arise, the Directives’ strict protection regime for species and habitats is balanced by
measures that enable social, economic and other environmental factors to be weighed against the
conservation objectives of the Directives to ensure decisions are made in the best interests of society.
Through this process, they can help achieve true sustainable economic activity by accommodating both
energy and biodiversity needs.
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Site Designation—Why designate sites?

Wildlife is not uniformly spread across the
landscape. Some areas have much higher nature
conservation value than others. Designating areas
of high nature conservation value is a logical step
in a plan-led system of development management
that not only protects special sites from damaging
development, but also prioritises the allocation of
public funds for management. Protected areas
work: for nature; for land managers; and for
decision makers.

Some species and habitats benefit more than
others from a site-based approach. Rare species
with restricted range and special habitat
requirements will gain most from site-based
conservation. Species that are more widely and
evenly distributed (such as golden eagle) may still
benefit from site-based measures, but at lower
levels of population coverage, provided “wider-
countryside” measures are also put in place.

European Wildlife Sites

Special Protection Areas (SPAs) and Special
Areas for Conservation (SACs) are designated
under the EU Birds and Habitats Directives
respectively. Their purpose is to enable the
restoration of listed species and habitats “at a
favourable conservation status in their natural
range.” The EU’s policy approach “recognises that
biodiversity is not evenly spread, and that certain
habitats and species are more at risk than others.
Consequently, it affords special attention to the
creation and protection of a substantial network of
sites of highest nature value — Natura 2000.”

Special Protection Areas

SPAs are required to be “the most suitable territories”
to deliver the conservation needs of rare or
threatened bird species listed on Annex 1 of the
Directive and of regularly occurring migratory bird
species. The guidelines identify sites holding 1% of
appropriate populations.

There are 256 SPAs in the UK, of which 144 are in
Scotland.

Special Areas of Conservation

For SACs, the European Commission considers less
than 20% coverage of the Member State’s national
resource of a habitat or species to be clearly
insufficient, and 60% to be clearly sufficient.
Background information on the site selection process
in the UK is given on the Joint Nature Conservation
Committee website.

There are 621 SACs in the UK, of which 236 are in
Scotland.

Protected areas in Scotland

In common with other European countries, protected
areas for wildlife in Scotland attract different names
and levels of protection according to whether their
interest is classified as international, national or local.
Local sites have no statutory basis and protection is
generally assigned to them only through local
development plans. Identification as a local site will
be a material consideration in determining a planning
application, but these sites will be afforded less
protection than internationally or nationally important
sites.



Protection of Natura sites

While development within Natura sites is not ruled
out, proposals are subject to stringent and
structured tests, designed to ensure that Natura
sites are not damaged unnecessarily and that any
damage to the Natura network is compensated. It
must also be remembered that many Natura sites
have been (and always will be) managed to
positive and significant economic benefit, whether
through agriculture, forestry, sport, or wildlife
tourism. The regulations, however, require this
management to be maintained in a manner that
continues to protect the interest for which the site
has been designated.

Article 6 of the ‘Habitats’ Directive sets the tests to
be applied to “plans or projects” which might
damage SACs and SPAs. The Directive is
transposed into UK law by the Conservation
(Natural Habitats & c.) Regulations 1994. Plans or
projects include not only development proposals,
but also regularly re-licensed activities.

Article 6 places a general obligation on Member
States to “take appropriate steps” to avoid the
deterioration of sites, or significant disturbance of
species for which the sites are designated. They
set out a process that must be followed by
“competent authorities” in Member States in
determining whether “plans or projects” that might
damage Natura sites should be consented. SPA
or SAC classification is not an absolute barrier

to development projects.

Appropriate assessment

Plans or projects that are likely to have a
“significant effect” on Natura sites must be subject
to “appropriate assessment”. Appropriate
assessment need not be a complex or onerous
process for decision makers, though it becomes
more complex and onerous in proportion to the size
and complexity the project, and the extent and
nature of possible damage to the site.

However, the standard of test is very high: an
activity can normally be consented only if the
competent authority has made certain that there
will be no adverse impact on the integrity of the
site. The European Commission and European
Court of Justice have consistently indicated that
“site integrity” may be compromised by extremely
small adverse effects, whether measured in terms
of habitat loss, reduction in species population, or
other loss of ecological function — at a site level.

In Scotland, SNH will advise decision-makers on
the likelihood and significance of any impact on the
integrity of Natura sites.

Alternative solutions and over-riding public interest
Projects that “fail” an appropriate assessment may
still be consented, provided the public interest in the
project clearly outweighs the damage to the public
interest in protecting the site and if there is no other
way of meeting the public interest objectives of the
project. In practice, these two elements are
considered in sequence: whether there are
“alternative solutions”; and if there are none, whether
there are “imperative reasons of over-riding public
interest.”

European Commission guidance is clear that
competent authorities must search for a wide range
of possible alternative solutions. This can include
not only alternative locations, but also alternative
means of delivering the public policy objectives of
the project, as well as the “zero option”. Note that
“alternative solutions” to a damaging project are not
required to be identified as a single alternative
project, if public policy objectives can be delivered by
a range of other measures.

In the case of renewable energy development, there
could be said to be a high socio-economic public
interest in their contribution towards a low carbon
energy future. However, the IPCC report referred to
above as well as the Power of Scotland Renewed
report produced by RSPB Scotland, WWF Scotland,
WDM and Friends of the Earth Scotland
demonstrate that Scotland can meet well in excess
of its renewable energy targets without damaging
any protected sites. This suggests that in most
instances “alternative solutions” would be available.

Compensatory measures

The final part of Article 6 requires damage to a site
that is consented (having passed the various tests)
must be compensated, in terms of the overall
conservation function (“coherence”) of the Natura
2000 network. In simple terms, this means trying to
replace what has been lost, so that the site network
can continue to make its contribution to restoring
favourable conservation status of species and
habitats. This may involve the creation of new
habitat elsewhere and should be capable of
supporting what has been lost or displaced by the
project.

Spatial scale

Although the Article 6 tests are applied separately,
the scale of project influences each step. Small
projects potentially cause less damage and so may
be less likely to affect site integrity; it is appropriate
to search for alternative solutions to large projects,
with high levels of public interest over a wider scale.
In practice, this probably means that alternative
solutions to damaging projects that nonetheless
claim national public interest should be sought at a
national (or NUTS regional) scale.



Precedents

Guidance from the European Commission
includes detailed advice in ten cases where a
Member State has sought a derogation in order to
consent a project with high socio-economic public
interest that would damage a site hosting a
“priority habitat” (the interest of which cannot
normally be over-ridden by socio-economics). The
public interest of these projects is extremely high
(maintaining port capacity for the EU, or an island;
other major transport infrastructure; ensuring water
supply at a river basin scale), and the scope for
alternative solutions has been limited to “do
nothing” (nearly all projects are extensions of
existing infrastructure, rather than new projects).
Consent was given in nine cases and refused only
once (a project of new industrial build, for which
the socio-economic benefit could be delivered by a
combination of other means).

Contact RSPB Scotland:

E-mail: rspb.scotland@rspb.org.uk

Phone: 0131 311 6500
Web: www.rspb.org.uk/scotland
References available on request

Case studies

North Lewis wind farm

This proposal for a very large wind farm would
have had an adverse impact on all the bird species
making up the qualifying interest of the Lewis
Peatlands SPA, which holds some of the densest
breeding populations of breeding peatland birds in
the EU. The project and the potential scale of
damage were large. The developer claimed that
theirs was the only single project capable of
delivering its four principal aims. However, the
Scottish Government identified alternative means
of delivering each of the project objectives
independently and so, quite correctly, rejected the
application. In particular, the objective of making a
major contribution to Scottish and UK energy
targets could be delivered in other locations in
Scotland. This is consistent with the analysis
offered above.

A830 Mallaig road

A proposal to improve the trunk road between Fort
William and Mallaig where it intersects the Glen
Beasdale SAC, designated for its oak woodland
habitat. The road is a lifeline route to Mallaig and
the Small Isles, but the SAC boundary ran to the
edge of the road. Thus, damage to the SAC was
inevitable, but the public interest in maintaining a
lifeline road link over-rode the damage to the
public interest caused by the loss of 7.6ha of
qualifying habitat. Compensatory measures to
create 14ha of sessile oak wood habitat of
qualifying standard, suitable for addition to the
SAC network, will offset this loss.

Ailsa Craig
SSSI, SPA, RSPB reserve

RSPB Scotland is part of the RSPB which speaks
out for birds and wildlife, tackling the problems
that threaten our environment.

Nature is amazing - help us keep it that way.
Charity registered in Scotland no SC037654



